as often as the one that came to embody the doctrine of prior restraint: "Any system of prior restraint … comes to this Court bearing a heavy presumption against its constitutional validity." 2 While this principle has received much lip service, it has not prevented federal and state governments from engaging in prior restraint of substantial amounts of speech. A close examination of recent federal court opinions reveals that, at least with respect to so-called contentneutral prior restraints in the context of licensing, the presumption has been somewhat reversed: Many prior restraints are now presumed constitutional and may be immediately effected unless and until the speech proponent goes to court and carries the burden to show the speech should be protected.
This study analyzes recent prior restraint challenges in the Supreme Court and United States Circuit Courts of Appeal in order to draw conclusions about the theoretical and practical validity of content neutrality as a primary value of the prior restraint doctrine and, by extension, free speech jurisprudence generally. Since 2002, federal courts have chipped away at the procedural safeguards that were required for licensing schemes to pass constitutional muster after Freedman v. Maryland. 3 The procedural safeguards advanced in that case largely have been eviscerated in light of federal courts' conclusions that the dangers of prior restraint are not present when licensing schemes are content neutral.
Analysis of these opinions, however, shows that speech interests are being threatened and sometimes impaired in at least two ways by this erosion of procedural safeguards in favor of content neutrality. First, courts sometimes have not required procedural safeguards even when prior restraints were content-based. Second, federal courts of appeals uniformly have interpreted two Supreme Court opinions since 2002 to mean that the First Amendment no longer requires a time limit on the initial administrative decision about whether to allow speech in a content-neutral prior restraint licensing scheme. Elimination of the time-limit requirement, which constituted the essence of Freedman's concern for ensuring due process in case of threatened speech deprivation, may allow government to suppress speech it disfavors even while maintaining the appearance of content neutrality.
The death of procedural safeguards would in large part mark the end of the era of "First Amendment due process," as Professor Henry 226 
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Monaghan called the Court's jurisprudence after Freedman. 4 In a seminal article identifying the rise of procedural safeguards as a means of protecting speech due process, Professor Monaghan quoted Justice Felix Frankfurter: "'The history of American freedom is, in no small measure, the history of procedure.'" 5 Professor Monaghan and the Supreme Court on which he commented advanced the idea that procedural safeguards such as those expounded in Freedman "'assume [d] an importance fully as great as the validity of the substantive rule of law to be applied.'" 6 Professor Monaghan noted that the notion of speech due process, which arose not from the Fifth or Fourteenth amendments but rather directly from the First Amendment itself, first took shape in obscenity cases; nevertheless, he argued, the Court's rationale that procedures must be in place in order to "show 'the necessary sensitivity to freedom of expression'" 7 applied just as well to attempted prior restraints of other speech, including political speech. Using the same rationale, the contemporary erosion of procedural safeguards for content-neutral prior restraints of sexually oriented speech may also erode due process for other types of speech.
In this article, we first review the longstanding constitutional aversion to prior restraints and content-based regulation of speech. We then track the rise and fall of procedural safeguards as protections against improper prior restraints of speech. We note that, in two opinions since 2002, the Supreme Court has not required procedural safeguards for content-neutral prior restraint licensing regimes. We discuss the merits of the Court's replacement of procedural safeguards with the ideal of content neutrality. We also analyze seventeen courts of appeals opinions since 2002 applying the Court's new approach and discuss the effect of those opinions on speech interests. We conclude that death of procedural safeguards in the content-neutral regulation context poses the threat of undermining protections against improper government regulation of speech. The reality of this threat is demonstrated by the appeals courts' opinions, some of which did not require procedural safeguards even for content-based regulation or concluded that administrative censors no longer face a reasonable time deadline in making a decision about whether to allow speech in a content-neutral permit scheme. Ultimately, the direction of recent jurisprudence could undermine substantive speech protections and longstanding constitutional guarantees of due process in the prior restraint context.
THE FIRST AMENDMENT
The First Amendment to the Constitution of the United States provides that "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press." 8 The Supreme Court has "interpreted the First Amendment as providing greater protection from prior restraints than from subsequent punishments." 9 There is a deep and longstanding aversion in First Amendment jurisprudence to prior restraints, in part because of the sixteenth and seventeenth century English roots of prior restraint in licensing schemes. 10 In alluding to this aversion, the Supreme Court concluded that "a free society prefers to punish the few who abuse rights of speech after they break the law than to throttle them and all others beforehand." 11 With respect to First Amendment jurisprudence generally, scholars have identified two regulatory tracks. 12 On the first track, government regulation targets the message of speech directly because of concerns with its communicative impact. 13 this area may impose incidental burdens on speech. 19 In this second track, for example, government may place restrictions on the time, place or manner of speech in a public forum, 20 or government may regulate conduct that has an expressive component. 21 One scholar concluded that Supreme Court cases in track one, where the government engages in content-based regulation, are generally speech-protective; on the other hand, the Court's cases in track two, where the regulation is content neutral, are not generally speech-protective. 22 Scholars have concluded that contemporary prior restraint jurisprudence fails to adequately protect the right of the press to publish what it wishes. 23 Other scholars have condemned prior restraints that are imposed without the benefit of judicial review. 24 27 articulated a series of procedural safeguards that must be in place in order for a system of prior restraint to pass muster under the First Amendment. The Court's articulation of the safeguards came in response to a Maryland statute that required all motion pictures to be approved by the State Board of Censors before they could be exhibited. 28 Under the law, the board was to approve films that were "moral and proper" and was to "disapprove such as are obscene, or such as tend, in the judgment of the Board, to debase or corrupt morals or incite to crimes." 29 The Supreme Court held that the Maryland censorship law unconstitutionally abridged the freedom of speech because it failed to provide three procedural safeguards. First, the Court held that the regulatory scheme must place the burden of proving that the film was not protected expression on the state censor rather than on the film proponent. 30 Second, the censorship program could not have the effect of rendering the censor's determination final; 31 rather, any temporary restraint pending a judicial determination must preserve the status quo. Third, the regulatory scheme "must also assure a prompt final judicial decision, to minimize the deterrent effect of an interim and possibly erroneous denial of a license." 32 The Supreme Court emphasized that the procedural safeguards were necessary even though the speech proponent would have the substantive protections of First Amendment law. First, "Because the censor's business is to censor, there inheres the danger that he may well be less responsive than a court-part of an independent branch of government-to the constitutionally protected interests in free expression." 33 Court concluded, not every speech proponent who faces censorship will have the resources to initiate litigation. 34 In that case, some speech will be lost and the overall quantity of speech will be less than if the procedural safeguards had been in place.
The procedural safeguards expounded in Freedman were not confined to the context of film censorship. The Court subsequently applied them to the regulatory schemes that resulted in seizure of photographs by U.S. customs agents, 35 seizure of mail by U.S. postal officials, 36 and rejection of an application to stage a musical in a municipal theater. 37 The procedural safeguards also were applied to a nuisance statute, 38 a professional licensing scheme for charity fund raising, 39 and a licensing system for adult businesses. 40 Some equivocal language in a 1990 Supreme Court opinion led to a split in the federal circuit courts of appeal about whether a judicial resolution or mere access to judicial proceedings was required. 41 Ultimately, the Court quashed the notion that it had ever deviated from the judicial resolution requirement, thus apparently resolving the split in favor of vigorous protection of speech. 42 In two recent decisions, however, the Court appears to have significantly limited the application of Freedman's procedural safeguards. or manner of speech in a public forum. The Court reasoned that requiring protest groups-like other, non-expressive groups such as soccer players-to obtain a ministerial park permit did not pose dangers to speech because the regulation did not target speech content:
The Park District's ordinance does not authorize a licensor to pass judgment on the content of speech: None of the grounds for denying a permit has anything to do with what a speaker might say. Indeed, the ordinance (unlike the classic censorship scheme) is not even directed to communicative activity as such, but rather to all activity conducted in a public park. 44 The Court was satisfied that the permit system, which was designed to prevent dangerous uses of municipal parks and to guarantee financial accountability in the event of damage to city facilities, was "not the kind of prepublication license deemed a denial of liberty since the time of John Milton but a ministerial, police routine for adjusting the rights of citizens so that the opportunity for effective freedom of speech may be preserved." 45 Two years later, in City of Littleton, Colorado v. Z.J. Gifts D-4, 46 the Court took its predilection for content neutrality a step further in holding that the procedural safeguards of Freedman did not apply to a licensing regulatory scheme for adult businesses as long as that scheme was content neutral toward speech. The Court addressed Freedman's prompt judicial resolution requirement but did not discuss the other two procedural safeguards: placement of the burden of proof on the censor and maintenance of the status quo. 47 Although the Court ostensibly concluded that a prompt judicial resolution and not mere judicial access was necessary, it nevertheless concluded that the regular judicial process already provided for relatively prompt resolution of First Amendment cases, like other cases. 48 The Court seemed unconcerned with any possible temporary restriction on speech primarily because the regulatory scheme was content neutral. 49 232 11 COMM. LAW & POL'Y 225 (2006) 44 Id. at 322. 45 Id. at 323. 46 541 U.S. 774 (2004) . 47 Id. at 782. 48 Id. at 784 ("Colorado's rules provide for a flexible system of review in which judges can reach a decision promptly in the ordinary case, while using their judicial power to prevent significant harm to First Amendment interests where circumstances require."). 49 Id. at 783 ("And the simple objective nature of the licensing criteria means that in the ordinary case, judicial review, too, should prove simple, hence expeditious. . . . Where (as here and as in FW/PBS) the regulation simply conditions the operation of
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Scholars have recognized that content neutrality threatens to become the dominating principle of free speech jurisprudence. 50 The requirement of content neutrality stems from the idea that one of the major goals, if not the primary objective, of the First Amendment's speech and press clauses is to prevent the government from regulating speech based on its particular message. Advocates of this position contend that "equality is at the core of the First Amendment" and that " [t] o allow the government to target particular views or subjects permits the government to greatly distort the marketplace of ideas." 51 This view, however, was not always the predominant interpretation of the meaning of the First Amendment. Early Supreme Court cases did not express concern with whether government regulation distinguished speech based on content, and it was not until the late 1930s that the Court even began to suggest that content-based regulation was likely to be more constitutionally suspect than content-neutral regulation. 52 Under the Supreme Court's body of case law applying the doctrine of content neutrality, content-based government regulation of speech is presumed invalid and is subjected to strict scrutiny. 53 Strict scrutiny requires that the government demonstrate it has a
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an adult business on compliance with neutral and nondiscretionary criteria … and does not seek to censor content, an adult business is not entitled to an unusually speedy judicial decision of the Freedman type."). This sentiment was expressed by the Seventh U.S. Circuit Court of Appeals in 1993 when it questioned the need for Freedman's procedural safeguards and stated: "A person always has a judicial forum when his speech is allegedly infringed." Graff, 9 F.3d 1309, 1324 (7th Cir. 1993 113, 121 (1981) . Redish recounts that, through the early years of the twentieth century, the Supreme Court "reserved much of its rhetoric about the values of free expression for cases invalidating content-neutral restrictions." Id. He contends that it was not until Cox v. Louisiana, 379 U.S. 536 (1965) , that the Court turned away from concern for content-neutral regulations and began to emphasize the particular dangers of content-based regulations. 57 in which the Court upheld a regulation that prohibited draft-card burning. In O'Brien, the Court was largely unconcerned with the regulation's "incidental"-yet substantial-effect on speech. 58 Even as the distinction between content-based and contentneutral regulation has become seemingly all-important, the exact definition of those concepts and even the basis for making such a distinction has remained somewhat murky. 59 With respect to the basis for making the distinction, there are at least two possibilities: first, the intent or purpose of the government in propagating and enforcing the regulation; and, second, the impact of the regulation on expression. With respect to legislative intent, the Supreme Court has stated both that "[t]he government's purpose is the controlling consideration" 60 in determining whether regulation is content based and that "[i]llicit legislative intent is not the sine qua non of a viola- 59 Scholarly discussion of this issue has noted that the distinction is difficult to draw. One scholar, for example, demonstrated how ostensibly content-neutral prior restraints can actually be content based when he established that some prior restraint schemes require private would-be speakers to show proof of insurance in case of damage to public property; insurance costs, however, are clearly applied in a content-based way, as it is common actuarial practice to charge more for insurance sought by unknown or distrusted groups because they pose a higher risk. tion of the First Amendment." 61 Given confusion about whether legislative purpose is the key consideration behind content neutralitynot to mention the notorious difficulty of ascertaining the collective intent of a legislative body-it is not surprising that the definition of content-based regulation remains unclear. 62 The Supreme Court itself acknowledged that "[d]eciding whether a particular regulation is content based or content neutral is not always a simple task." 63 The Court has blithely stated that regulation is content based when the government adopts the regulation because of disagreement with the message conveyed 64 or because of hostility or favoritism toward a particular message. 65 On the other hand, the Court has said, regulation is content neutral when it "confer[s] benefits or impose[s] burdens on speech without reference to the ideas or views expressed." 66 But it is not clear that the Supreme Court and other federal and state courts effectively recognize the difference between content-neutral and content-based regulation and make correct classification decisions. 67 Content neutrality has been criticized as being too narrow; among other proposals, scholars have suggested that an appropriate analytical framework would take into account not just whether the government targets a message for its content but also whether the speech is commercial or political (that is, the nature or character of speech) and whether the restriction is partial or total (that is, the scope of regulation), among other circumstantial factors. 68 Moreover, the Court has never convincingly explained why content-neutral regulation is less harmful to First Amendment interests than contentbased regulation. Theoretically, content-neutral regulation could abridge more speech than content-based regulation because, carried
PRIOR RESTRAINT & PROCEDURAL SAFEGUARDS 235
to its extreme, content neutrality would allow suppression of all speech because then all speech would be treated equally. 69 As illustrated by the two cases previously discussed, Thomas and City of Littleton, the Supreme Court seems increasingly focused on content neutrality within the doctrine of prior restraint. Content neutrality, however, may be particularly ill-suited as the primary measuring stick for the constitutionality of government action that results in the prior restraint of speech. This is so for two reasons, one theoretical and one pragmatic. From a theoretical standpoint, allowing content-neutral prior restraint by the government does not square with what has been understood about the prior restraint doctrine for the last 225 years. From a pragmatic standpoint, the difficulties of defining content neutrality are exacerbated in the prior restraint context, thus threatening inhibition of even more speech than perhaps was intended by the Supreme Court when it announced Thomas and City of Littleton.
The doctrine of prior restraint encompasses two concepts. First, and most obviously, it stands for the idea that government may not prohibit communication or expression before the fact. At the time of the ratification of the First Amendment, freedom of speech and press in England and America meant that a printer could "put forth to the world what one wanted, as long as the printer was willing to accept the consequences of punishment for material considered illegal." 70 This understanding is underscored by the wellknown assertion of Sir William Blackstone in 1769 that "liberty of the press … consists in laying no previous restraints upon publications, and not in freedom from censure for criminal matter when published." 71 Likewise, the Supreme Court early in the twentieth century adopted the rule that the First Amendment prevented "all such previous restraints upon publications as had been practiced by other governments." 72 The idea that certain prior restraintsnamely, those that are content neutral-are acceptable from a constitutional standpoint is, thus, difficult if not impossible to square with what the doctrine of prior restraint has meant for the nation's entire history. The second concept encompassed by the doctrine of prior restraint deals with the constitutional principle of separation of powers. One scholar described the concept this way: "The 'prior' in the prior restraint doctrine refers not only to regulatory activity which is undertaken before the specific expression is communicated, but also when the executive or judicial branch acts out of its 'constitutional order' vis-à-vis the other branches of government." 73 Under this view, a prior restraint occurs whenever government suppresses expression before it has taken place, or whenever even a temporary prohibition of speech occurs without the benefit of a full and fair judicial hearing. 74 This aspect of the prior restraint doctrine is primarily concerned with not allowing executive branch censors to make a final determination of whether speech may be constitutionally restrained before it is expressed. This is the concern addressed by the Supreme Court in Freedman when it articulated three procedural safeguards, particularly a requirement for a prompt judicial resolution.
In Professor Monaghan's view, at the heart of Freedman was the concept that the government could not deprive individuals and groups of their free speech liberty without ensuring due process. 75 Much of the due process guarantee came in the form of requiring that final censorship decisions be made by the branch of government most qualified to judge when speech interests should give way to legislative or executive regulatory interests:
Central to first amendment due process is the notion that a judicial, rather than an administrative, determination of the character of the speech is necessary. Cases in the obscenity area first established the principle, but neither their reasoning nor their language implies that the principle is restricted to obscenity determinations. … Nothing in the rationale of Freedman and its predecessors suggests that their principles are confined to the obscenity area. In fact, when the subject PRIOR RESTRAINT & PROCEDURAL SAFEGUARDS 237 matter of speech is political in character rather than bordering on the obscene, the need for a disinterested judicial judgment is even greater. One can, then, hypothesize as a general principle of first amendment due process that no procedure is valid which leaves the protected character of speech to the final determination of an administrative agency, no matter how "judicial" its procedure. 76 Turning from theory to pragmatism, the idea that contentneutral prior restraints are presumptively constitutional may be unworkable. Distinguishing between content-based and contentneutral regulation is not an easy task with clear results even when speech already has taken place. When the determination must be made before the speech has been communicated, however, the task becomes even more difficult. The problem is that in the prior restraint context, it is unclear what effect a particular regulation has on speech and, therefore, the only alternative is to look to legislative intent for guidance. But as has been demonstrated, legislative intent is not always discernible and, even if it were, it would not be the sine qua non of deciding whether a particular regulation is constitutionally suspect. Thus, regulators, speakers and judges are left to guess about whether a regulation that has yet to be applied is content neutral with respect to a hypothetical form of expression.
SAFEGUARDS IN THE U.S. COURTS OF APPEAL AFTER 2002
A review of decisions from U.S. circuit courts demonstrates the extent to which the procedural safeguards of Freedman are disappearing from First Amendment jurisprudence. 77 82 an Oregon highway billboard law, 83 the Oregon Mass Gathering Act, 84 a mass demonstration permit regime in Georgia, 85 a leafleting license regime for Boston's Fish Pier, 86 and sign ordinances in the Florida municipalities of St. Petersburg, 87 Clearwater, 88 Neptune Beach 89 and St. John's County. 90 That fewer than one fourth of the recent cases arose in the adult business licensing context underscores Professor Monaghan's point that procedural safeguards and First Amendment due process are not confined to sexually oriented speech questions. 91 The appellate judges who issued the seventeen opinions struggled somewhat to distinguish between content-neutral and content-based regulation. The Ninth Circuit Court, for example, concluded that there was no basis to determine whether the Las Vegas vending permit requirement was content neutral or content based because the regulation failed to set forth any standards to guide administrative decision making. 92 Ultimately, the court held that the prohibition on vending without authorization was unconstitutional because it was susceptible to content-based application. 93 Meanwhile, an absolute ban on leafletting in the public fo-PRIOR RESTRAINT & PROCEDURAL SAFEGUARDS 239 rum was content neutral but unconstitutional because it was not narrowly tailored and did not leave open ample communication channels. 94 Among the other sixteen federal circuit court opinions, five involved content-based regulation 95 and eleven involved content-neutral regulation of speech. 96 Several of the federal appellate courts have concluded, in the wake of Thomas, that none of the three procedural safeguards are required when the licensing or permit scheme is content neutral. 97 The Eleventh Circuit, however, suggested in one opinion that at least one of the procedural safeguards might still be required for content-neutral regulation that could be applied in a content-based way. 98 The Fed-eral Circuit concluded that the procedural safeguards were not applicable to content-based government regulation of speech on government property classified as a nonpublic forum. 99 In that case, the court acknowledged that, under Freedman and Thomas, the procedural safeguards normally apply when prior restraint is content based. 100 The court even expounded on the reasoning behind the procedural safeguards, specifically mentioning the danger of contentbased choices being made in the name of content-neutral regulation: "If a licensing scheme allows a government official to delay indefinitely before approving or denying a license, then a system masquerading as a time, place or manner regulation may in reality allow officials to suppress disfavored speech arbitrarily." 101 Yet the court's refusal to apply the procedural safeguards made the statement somewhat of a self-fulfilling prophesy.
Burden of Proof
Although commentators and jurists characterized the Supreme Court's opinion in Freedman as speaking broadly and idealistically of requiring government censors to initiate legal action before deciding to censor speech, 102 and of imposing the burden of proof on the government once in court, the Freedman opinion itself stated only that "the burden of proving that the film is unprotected expression must rest on the censor." 103 (1965) . Later in the opinion, the Freedman Court did state: "It is readily apparent that the Maryland procedural scheme does not satisfy these criteria. First, once the censor disapproves the film, the exhibitor must assume the burden of instituting judicial proceedings and of persuading the courts that the film is protected expression … ." Id. at 59-60. The Court's comment about "instituting judicial proceedings," however, seems less critical in this passage than the requirement of "persuading the courts that the film is protected expression." 104 357 U.S. 513 (1958).
veterans that placed upon veterans the statutory burden to show that they were entitled to the exemption. The California procedure in Speiser required veterans annually to apply for the veterans' property-tax exemption. 105 Part of the application form consisted of an oath of loyalty to the federal and state governments; the entire form, including the loyalty oath, was designed to facilitate the tax assessor's determination about whether the claimant was entitled to the exemption. 106 "The assessor [had] the duty of investigating the facts," the Court noted. "If the assessor believes that the claimant is not qualified in any respect, he may deny the exemption and require the claimant, on judicial review, to prove the incorrectness of the determination." 107 The Court recognized that, generally, no constitutional violation would arise from a tax exemption scheme requiring the proponent of an exemption to establish his or her eligibility. 108 However, the Court said that such placement of the burden of proof was inappropriate when the tax liability turned out to be, in reality, punishment for a crime. 109 In that case, the Due Process Clause of the Constitution required the burden of proof to be placed on the government; similarly, the Court held, due process required placement of the burden of proof on the government when it sought to deny a tax exemption because of disagreement with the proponent's speech. 110 The Court's suggestions in Freedman and subsequent cases that government must bear the burden of going to court and the burden of proof once there may be understood only against Speiser's discussion of due process. In reality, the burden safeguard was about ensuring that the government not be allowed to deprive speech proponents of their First Amendment liberties without due process. Thus, the core purpose of this procedural safeguard was that government must not be allowed to simply sit on a permit application advanced by a speech proponent. If the government were allowed to do that, the result would be effective deprivation of speech liberty without the opportunity to be heard on the appropriateness of such government prior restraint.
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In Blount v. Rizzi, 111 for example, the Court emphasized that the Postmaster General's process for denying access to the mails was constitutionally deficient largely because postal officials could effectively censor speech by dragging their feet and simply refusing to make a decision one way or the other, all the while holding the postal materials in question. 112 In that case, the Court held that "the fatal flaw of the procedure [was] failing to require that the Postmaster General seek to obtain a prompt judicial determination … ." 113 Subsequently, the statutory scheme in Blount was characterized as one that was struck down in part because "an administrative order restricting use of the mails could become effective without judicial approval … ." 114 Unlike the other procedural safeguards, the burden safeguard was substantially undermined even long before the Supreme Court's 2002 opinion in Thomas. FW/PBS, Inc. v. City of Dallas, 115 in which the Supreme Court considered the constitutionality of Dallas' comprehensive sexually oriented business ordinance, has long been interpreted to stand for the idea that the burden safeguard was no longer required, at least in the adult business licensing context. 116 Many litigants no longer even bother to argue that a prior restraint scheme is unconstitutional for failing to place the burden of going to court, and the burden of proof once in court, on the administrative censor. 117 The Ninth Circuit Court demonstrated the utter inapplicability of this procedural safeguard when it held that a prior restraint licensing scheme was not unconstitutional even though the speech proponent bore not only the burden to bring a legal challenge and the burden of proof once in court but PRIOR RESTRAINT & PROCEDURAL SAFEGUARDS 243 also the burden of proof in administrative proceedings. 118 Some courts, however, still speak in terms of imposing the burden of proof on government when considering content-based regulation of speech subject to heightened scrutiny. 119 The loss of protection once afforded by this procedural safeguard might not in and of itself be overly harmful to First Amendment interests, if the other safeguards also remained in place. To some extent, this safeguard really addressed the same issue as the other safeguards-ensuring that administrative decision makers not turn a content-neutral licensing scheme into a content-based one by simply failing to make a decision about certain disfavored speech. That is the due process issue highlighted by Speiser. Without the burden of going to court being placed on the government, speech interests could still be served-and due process ensured-if administrative decision makers simply faced a time limit on their licensing decisions. But, as will be demonstrated, the idea that there must be a time limit on administrative decision making also has been undermined by federal court opinions since 2002.
Preserving Status Quo While Making Prompt Decisions
In Freedman, the Supreme Court required that prior restraint licensing schemes ensure that the administrative censor will make a decision on whether to allow speech "within a specific brief period" and that, in the interim, the status quo must be preserved. 120 Some courts recently have interpreted the status quo requirement to mean that speech should temporarily be allowed until a final decision is made. 121 But in most cases, the status quo portion of this procedural safeguard is merely ignored in light of an ongoing inter-circuit (and intra-circuit) debate about the meaning of Freedman's "specified brief period" language.
Several circuits, including the Ninth and Tenth, have held that, after the Supreme Court's opinion in Thomas, content-neutral permit schemes are not required to impose any time limit on the administrative censor's decision. 122 Although these courts cite Thomas as au-thority for the proposition, the permit scheme in Thomas imposed a twenty-eight-day limit on the administrative decision whether to grant a permit. 123 In light of this fact, some federal circuit judges have argued that all prior restraint licensing schemes, including content-neutral ones, must have a time limit on the administrative decision. 124 Seven active judges on the Ninth Circuit concluded that a Ninth Circuit panel's holding that a permit scheme need not contain any deadline for an official's decision "accord[ed] governmental authorities unbridled discretion, through official foot dragging, effectively to veto the holding of an event protected by the First Amendment." 125 The three-judge panel of the Ninth Circuit had considered the constitutionality of the Oregon Mass Gathering Act in light of a First Amendment challenge by the Southern Oregon Barter Fair, which applied for a permit in 1996 to hold an event described as a religious gathering, harvest celebration and counterculture crafts fair. 126 The panel determined that the act was content neutral because it "applies to all mass gatherings irrespective of the purpose for the gathering [,] … does not single out any particular activity or speech for regulation [, and] … authorizes the Department of Human Services to promulgate regulations with respect to water supply, fire protection, and similar health and safety issues attendant on overnight gatherings of large crowds." 127 Thus, the panel concluded, the act was not required to include the Freedman procedural safeguards. 128 But the court went a step further in holding that Thomas had concluded that content-neutral permit schemes did not need to provide a time limit on the administrative censor's decision about whether to grant a permit. 129 The panel noted that, in Thomas, there was a twenty-eight-day deadline for the City of Chicago to make a decision PRIOR RESTRAINT & PROCEDURAL SAFEGUARDS 245 on permit applications; but, the panel said, the Supreme Court "did not indicate that the deadline was an essential component of a reasonable time, place, and manner regulation. To read the opinion that way would flatly contradict the decision's clear holding that time, place, and manner regulations need not contain the Freedman safeguards." 130 The panel ultimately concluded that even without the Freedman safeguards and time limit, the act did not confer unbridled discretion on government officials charged with making decisions about permits. 131 Under the Ninth Circuit's rehearing en banc procedures, however, a judge on the full court requested a vote on whether the panel's decision should be heard en banc. The vote ultimately failed, and the case was not reheard, but seven active Ninth Circuit judges dissented from the denial of rehearing en banc, largely based on disagreements with the panel's conclusion that Thomas had done away with the requirement of a time limit on a permit decision. 132 The dissenters attacked the panel's holding that a permit scheme need not contain any deadline for an official's decision. 133 Central to the dissenting judges' reasoning was a fine-line distinction some courts have not recognized among the outcomes of Thomas. The dissenting judges stated that Thomas included two holdings: first, that content-neutral permit schemes need not include the Freedman safeguards; and, second, that all permit schemes-including content-neutral ones-should "'contain adequate standards to guide the official's decision and render it subject to effective judicial review,' so as to avoid their application 'in such a manner as to stifle free expression.'" 134 The panel, the dissenters said, ignored the fact that lack of a time limit on a permit decision effectively rendered the official decision without standards. 135 The dissenters speculated that perhaps the panel became confused because Thomas included discussion of whether the Freedman safeguards required prompt judicial review or a prompt judicial decision if a party was unsatisfied with a government official's permit decision. 136 But, according to the dissenters, the issue of the speediness of judicial review was a separate question from the issue of a time limit on the administrative censor's initial decision about a permit. 137 The Ninth Circuit case highlights the issue of whether the Freedman procedural safeguards were, after all, merely procedural. At least with respect to a time limit on the initial administrative decision, the safeguards seemed as much about substance as procedure. At their core, the safeguards aimed to ensure due process by requiring certain procedural formalities. This point is illustrated in several recent federal circuit cases reviewing prior restraint licensing schemes. For example, the New England Regional Council of Carpenters, a labor organization, challenged restrictions to its efforts to pass out leaflets on Boston's Fish Pier, owned by the Massachusetts Port Authority. 138 In reviewing the permit scheme in question, the First Circuit noted that the prior restraint doctrine includes both substantive protections-primarily prohibiting unbridled discretion-and procedural protections, such as those embodied in Freedman's safeguards. 139 The court concluded that the Fish Pier itself was a nonpublic forum, and, thus, the absolute prohibition on leafleting there need only be reasonable; the court found reasonableness due to the risk of obstructing vehicular traffic and distracting pedestrians. 140 The court concluded that the sidewalks near the Fish Pier constituted a traditional public forum. Because the permit scheme focused on public safety issues, it was content neutral and, thus, under Thomas, the Freedman safeguards did not apply. 141 The contribution made by the First Circuit was to clarify that what Thomas did was reduce the focus on procedure and increase the focus on substance when it comes to content-neutral permit schemes. In other words, those schemes don't have to meet certain procedures, but they should have some teeth-some standards to guide the administrative decision maker. Thus, the First Circuit said, Thomas reaffirms the line of cases beginning with Forsyth County v. Nationalist
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A different Eleventh Circuit panel put a slightly different spin on its interpretation of Thomas about a month after the case involving St. Petersburg, however. 151 Interpreting a similar sign ordinance in Clearwater, Florida, the panel seemed to back off from the statement that time limits on an administrative decision maker's permit decision might never be required; time limits, the court held, "are required when their lack could result in censorship of certain viewpoints or ideas, … but are not categorically required when the permitting scheme is content-neutral." 152 Other courts have cited Thomas for the proposition that even though content-neutral permit schemes are not subject to Freedman safeguards, there must nevertheless be sufficient guidelines for a censor's decision or else a content-neutral scheme may be applied in a content-discriminatory way. 153 
Prompt Judicial Review
As discussed previously, the Freedman requirement that a prior restraint scheme should "assure a prompt final judicial decision" 154 has become largely symbolic rather than effectual in contemporary licensing cases. In the years immediately following Freedman, lack of this procedural safeguard was invoked as justification for declaring prior restraints unconstitutional. As with the burden of proof safeguard, the heart of this safeguard seemed to be its focus on preventing administrative decision makers from dragging out decisions under a content-neutral scheme in such a way as to effectively restrict certain speech based on its content.
For example, in Southeastern Promotions v. Conrad, 155 the Court held that a municipality's decision not to allow presentation of the rock musical Hair in a city-leased theater infringed First Amendment rights because the city's procedure lacked the necessary safeguards. The Court pointed to lack of a prompt judicial review requirement, among other factors, and stated that "[e]ffective review on the merits was not obtained until more than five months" after the initial application. 156 The result of the application process
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was that the speech proponent was forced to delay production. 157 Courts in other cases also expressed concern that the primary problem caused by lack of prompt judicial review was the risk of infringing timely due process and failing to provide substantive guidance to administrative decision making. 158 In City of Littleton, the Supreme Court reaffirmed that adult business licensing schemes must ensure prompt judicial decision making rather than merely prompt access to judicial processes. 159 However, that case also held that the judicial process as it already existed in Colorado was prompt enough to satisfy the Freedman safeguard. 160 Thus, one of the three Freedman safeguards seemingly came to be meaningless, at least in the adult business licensing context.
Recent intermediate federal court opinions in which the permit scheme was content-based, necessitating the application of at least some of the Freedman safeguards, 161 have dismissively pointed to City of Littleton in holding that normal judicial processes are sufficient to satisfy Freedman's prompt judicial review requirement. 162 For example, the Sixth Circuit recently concluded that an adult business licensing scheme in Ohio satisfied this requirement because the plaintiff "has given us 'no reason to doubt the willingness of [Ohio]'s judges to exercise the[ir] powers wisely so as to avoid serious threats of delayinduced First Amendment harm [.] '" 163 Because of the limited applica-bility of the Freedman safeguards, it remains to be seen how courts will deal with the prompt judicial review issue in content-based prior restraint schemes other than the adult business licensing context.
Observations About Content Neutrality and Prior Restraint
After Thomas, most federal intermediate appellate courts have continued to hold to the idea that content-based prior restraint licensing schemes must still provide for the Freedman procedural safeguards in order to pass constitutional muster. 164 But one of the results of Thomas may be to send the signal to lower courts that the procedural safeguards are no longer important. In at least one postThomas circuit court case, the procedural safeguards were not applied even though the prior restraint in question was clearly content based. In that case, a challenge was mounted to the Department of Veterans Affairs' decision not to fly the Confederate flag at a national cemetery in Maryland. 165 The decision was made pursuant to a federal regulation that prohibited unauthorized demonstrations, including flying of flags, on VA property. 166 The decision not to fly the Confederate flag was clearly content-based regulation, but the court held that the regulation was reasonable regulation of speech in a nonpublic forum. 167 Although conceding that the federal regulation in question granted virtually unbridled discretion, 168 the court nevertheless concluded that the decision of which flag to fly was akin to government speech unrestrained by the First Amendment. 169 
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Another outcome of Thomas is the erosion of the arguably substantive time limit requirement on an administrative decision maker charged with deciding whether to allow speech. This poses the risk of failure to ensure due process, which was the primary concern behind procedural safeguards going back to Freedman and, before it, to Speiser. As previously discussed, the circuit courts that have considered the issue have determined that time limits are not required. But this may lead to the dubious principle that the earlier someone applies for a permit, the longer government can drag its feet. That this principle is more than mere speculation was demonstrated when the Utah Animal Rights Coalition applied in March 2001 to stage demonstrations during the 2002 Winter Olympic Games, scheduled for approximately one year hence in Salt Lake City. 170 The city failed to respond for eight months and ultimately denied some of the coalition's requested times and places for demonstrations. The coalition challenged the ordinance, which required granting of permits unless the requested demonstrations conflicted with other events already planned, impeded traffic or conflicted with police and fire personnel movements. 171 The Tenth Circuit Court concluded that the ordinance was content neutral. 172 The court also held that Thomas, not Freedman, governed the challenge. The court then stated: "Under the guidance of Thomas, then, our inquiry narrows to whether the regulations: (1) possess adequate standards to guide the exercise of official discretion and make possible meaningful judicial review; and (2) are narrowly tailored to a significant state interest while leaving open satisfactory alternative means of communication." 173 Although it was speaking in the context of a facial challenge to the Salt Lake City ordinance, the court reasoned that a limit on the decision maker's discretion was not necessary under the facts of the case because an eight-month delay did not hinder the coalition's plans to engage in speech during the Olympics, which were scheduled nearly twelve months after the filing of the initial permit application. 174 Given that factual background, the court held that "there is no constitutional requirement for a fixed deadline in the context of permit applications under a content-neutral regulatory scheme. Finally, the focus on content neutrality may be misplaced in some instances within the prior restraint context. This was illustrated when an Oregon homeowner with a large sign reading "For Peace in the Gulf" posted in his front yard brought a constitutional challenge to an Oregon highway billboard law. 176 The Ninth Circuit ultimately concluded that the content-neutral billboard law was constitutional because it did not place unbridled discretion in the hands of official decision makers, but a dissenting judge reasoned that content neutrality could not be determined without first examining the substantive standards governing the exercise of discretion: "Without 'narrow, objective, and definite standards to guide the licensing authority,' the [law]'s bare promise of content neutrality can never be tested." 177 Without definite standards, the statute could be applied in a content-based way and thus it would be impossible to say whether Freedman's safeguards should apply or not.
CONCLUSION
In Thomas and City of Littleton, the Supreme Court has partially discarded the procedural safeguards expounded four decades ago in Freedman. Essentially, the Court has replaced those procedural safeguards-maintenance of status quo during speedy administrative decision making, prompt judicial resolution, and placement of burden of proof on government censor-with the belief that content neutrality is enough to stem the tide of improper prior restraints of speech. But the procedural safeguards were more than proceduralthey stood for a broader understanding of the principle that the censors whose business it is to censor should not make final decisions about the propriety of their restraints of speech. The goal of ensuring due process as a means of protecting First Amendment speech interests may not be served by content neutrality in the absence of procedural safeguards.
It might be argued that loss of procedural safeguards after Thomas and, particularly, City of Littleton, is not particularly troubling to most speech because the safeguards primarily have been applied in the context of regulating adult businesses. In reality, however, the death of procedural safeguards in the content-neutral adult business licensing context is not the only potential speechimpairing result of current jurisprudence. More than three-quarters PRIOR RESTRAINT & PROCEDURAL SAFEGUARDS 253 of recent federal intermediate appellate opinions reviewed in this study did not deal with adult business licensing, and many of those opinions held that procedural safeguards were not necessary for prior restraint schemes targeting protest speech and other politically oriented speech. Just as Professor Monaghan concluded three decades ago that erection of a procedural safeguard did not protect speech only in obscenity cases, so too it is with contemporary erosion of those same safeguards. Loss of procedural safeguards in favor of content neutrality poses a risk to speech interests in multiple areas. In light of Thomas and, to a lesser extent, City of Littleton, federal appellate courts have begun to further undermine the safeguards that were in reality both substantive as well as procedural. Without imposition of a time limit on administrative decision making regarding speech permits, the government may infringe speech without ever being forced to categorically reject a license application. In this sense, at least, recent intermediate appellate court opinions demonstrate that prior restraint jurisprudence is moving away from the idea that prior restraints are presumptively invalid and toward the idea that government may impede speech before it is communicated in all but the increasingly exceptional cases of content-based regulation.
